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 1    IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
                                
 2                IN AND FOR KING COUNTY 
                                
 3  _______________________________________________________ 
                                
 4  MATHEW and STEPHANIE McCLEARY,   ) 
    on their own behalf and on       ) 
 5  behalf of KELSEY and CARTER      ) 
    McCLEARY, their two children in  ) SUPREME COURT OF WA 
 6  Washington's public schools;     ) No. 84362-7 
    ROBERT and PATTY VENEMA, on their) 
 7  own behalf and on behalf of HALIE) 
    and ROBBIE VENEMA, their two     ) 
 8  children in Washington's         ) 
    public schools; and NETWORK      ) 
 9  FOR EXCELLENCE IN WASHINGTON     ) 
    SCHOOLS ("NEWS"), a state-wide   ) 
10  coalition of community groups,   ) 
    public school districts, and     )  
11  education organizations,         ) 
                                     ) 
12                 Petitioners,      ) KING COUNTY CAUSE  
                                     ) No. 07-2-02323-2 SEA 
13           vs.                     ) 
                                     )   
14  STATE OF WASHINGTON,             )   
                                     )  
15                 Respondent.       ) 
    ______________________________________________________ 
16   
     
17       REPORTER'S VERBATIM REPORT OF PROCEEDINGS 
                                
18                          --oOo-- 
                                
19              WEDNESDAY, SEPTEMBER 23, 2009 
                 VOLUME XIV - Session 4 of 4 
20                              
                            --oOo-- 
21                              
                                
22  Heard before the Honorable John P. Erlick, at King  
 
23  County Courthouse, 516 Third Avenue, Room W-1060,  
 
24  Seattle, Washington. 
 
25                        --oOo--  
     
 
   
                                                                      3151 
 
 1   
     
 2   
     
 3   
                                
 4                              
                                
 5                              
                                
 6                              
                                
 7                              
                                
 8                              
                                
 9                              
                                
10                              
                                
11                              
                                
12                              
                                
13                              
                                
14                              
                                
15                              
                                
16                              
                                
17                              
                                
18                              
                                
19                              
                                
20                              
                                
21                              
                  CYNTHIA A. KENNEDY, RPR 
22                     CSR No. 3005 
                  Official Court Reporter 
23              King County Superior Court 
                  516 Third Avenue, C912 
24               Seattle, Washington 98104 
                              
25                    (206) 296-9188 
     
 
    
                                                                     3152 
 
 1                A P P E A R A N C E S: 
     
 2   
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 4  THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and        
    EDMUND W. ROBB, Attorneys at Law, appearing on behalf  
 5  of the Petitioners; 
     
 6   
     
 7  WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant  
    Attorney Generals, appearing on behalf of the  
 8  Respondent;  
     
 9   
     
10  JOHN R. MUNICH, Special Assistant Attorney General,  
    appearing on behalf of the Respondent. 
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 1                   SEATTLE, WASHINGTON 
 
 2              WEDNESDAY, SEPTEMBER 23, 2009 
 
 3          AFTERNOON SESSION RESUMED - 3:00 P.M. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Please be seated.   
 
 6                Mr. Emch. 
 
 7            MR. EMCH:  Thank you, Your Honor.   
 
 8                Your Honor, before I forget, petitioners  
 
 9  would move to admit Trial Exhibit 549.   
 
10            MR. MUNICH:  No objection, Your Honor. 
 
11            THE COURT:  549 is admitted. 
 
12                     EXHIBIT ADMITTED 
 
13            MR. EMCH:  Thank you, Your Honor. 
 
14               CROSS-EXAMINATION (Resumed) 
 
15  BY MR. EMCH: 
 
16      Q.    Dr. Hanushek, I was just informed that we  
 
17  received your correction sheet for your deposition  
 
18  transcript today in regular mail.   
 
19            Do you know when you signed that? 
 
20      A.    It should be dated.  I dated it. 
 
21      Q.    Do you have any recollection of when you  
 
22  signed it? 
 
23      A.    I did.  Is there a date on what you  
 
24  received?   
 
25      Q.    As you sit here today, your deposition was  
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 1  taken on July 29th.  Do you remember when you signed  
 
 2  the document? 
 
 3      A.    Sometime the middle of August I think was  
 
 4  when --  
 
 5      Q.    Great.   
 
 6      A.    -- these were done. 
 
 7      Q.    So this wasn't backdated, too, then?  You  
 
 8  signed it the day you -- the date indicated is the day  
 
 9  you signed it? 
 
10      A.    Yes, of course. 
 
11      Q.    Okay.  And I see there, sir, there's only two  
 
12  corrections.  On page 134 you wanted the word states to  
 
13  be changed to schools.  It was an incorrect word.  And  
 
14  page 159 you had the word read.  It should be wrote.   
 
15  Incorrect word.   
 
16            Those are the only two changes on that  
 
17  transcript; is that right? 
 
18      A.    That's correct. 
 
19      Q.    Dr. Hanushek, if you could please take a look  
 
20  at 127 of your deposition transcript, please. 
 
21      A.    127? 
 
22      Q.    127, sir. 
 
23      A.    (Reviewing.) 
 
24      Q.    If you'll look at line 20 on page 127, I'm  
 
25  going to read a question and answer.  "Question:  Are  
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 1  there any circumstances where you believe the question  
 
 2  of the sufficiency or adequacy of state's spending on  
 
 3  education should be left to the courts?  Answer:  I  
 
 4  believe that making those judgments is something that  
 
 5  fits into the court's obligation to assess whether the  
 
 6  Constitution is being fulfilled."   
 
 7            MR. MUNICH:  Your Honor, I object.  If he  
 
 8  wants to impeach him with the deposition, there has to  
 
 9  a question and answer. 
 
10            THE COURT:  I believe that's correct.  He's  
 
11  not a party. 
 
12            MR. EMCH:  Your Honor, I was referring to a  
 
13  previous answer that was posed to the witness.   
 
14                My question is, simply, did I read that  
 
15  accurately and I'll move on. 
 
16            THE COURT:  But you can't read a witness's  
 
17  deposition unless the witness is a party, unless it's  
 
18  for the purposes of impeachment.  The purpose of  
 
19  impeachment, his prior testimony has to be inconsistent  
 
20  with the statement that he's just testified to. 
 
21            MR. EMCH:  Fair enough, Your Honor.  I'll  
 
22  rephrase and ask a question. 
 
23            THE COURT:  All right.  Very good.  Thank  
 
24  you, counsel. 
 
25            MR. EMCH:  Thank you, Your Honor. 
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 1  BY MR. EMCH: 
 
 2      Q.    Dr. Hanushek, would you agree it's the  
 
 3  court's obligation to assess whether the Constitution  
 
 4  is being fulfilled? 
 
 5      A.    I believe that's the case, yes. 
 
 6      Q.    Thank you, sir. 
 
 7            Dr. Hanushek, would you agree that teachers'  
 
 8  salaries need to be sensitive to the marketplace where  
 
 9  the teaching job is located? 
 
10      A.    I believe they should be, yes.  I think  
 
11  that's where you get the best results. 
 
12      Q.    So you believe that you get the best results  
 
13  when teachers' salaries are sensitive to the  
 
14  marketplace where the teaching job is located? 
 
15      A.    That's correct.  You have to adjust the  
 
16  salaries to the population you're trying to hire. 
 
17      Q.    And would you agree that it's good policy to  
 
18  pay certain teachers more, perhaps, if there's a  
 
19  shortage, for example, of math and science teachers? 
 
20      A.    I've written about that.  But that's one  
 
21  along with a shortage of effective teachers or special  
 
22  education teachers, yes. 
 
23      Q.    Isn't it also true that you recommended  
 
24  schools hire quality teachers, that you yourself aren't  
 
25  able to identify or outline characteristics a school  
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 1  should look for when hiring quality teachers? 
 
 2      A.    Oh, I think that you can identify effective  
 
 3  teachers after they've been in the classroom.  I think  
 
 4  it's very difficult, from all the research and all the  
 
 5  evidence I have, to do it before people get into  
 
 6  schools. 
 
 7      Q.    The people who would be able to assess  
 
 8  teachers in the classroom would be school-level  
 
 9  personnel, right?   
 
10      A.    Some part school-level personnel and part  
 
11  state or district people. 
 
12      Q.    Dr. Hanushek, you mentioned, I believe when  
 
13  Mr. Munich asked you met analysis; is that right? 
 
14      A.    He did ask me about that. 
 
15      Q.    And is that methodology used in some of your  
 
16  studies? 
 
17      A.    That is something -- how some people refer to  
 
18  it.  I'll accept that as a terminology.  It's not the  
 
19  one that I use. 
 
20      Q.    What's the term that you use? 
 
21      A.    Well, I generally refer to it as reviewing  
 
22  and evaluating or summarizing research.  I don't have a  
 
23  specific term that I use. 
 
24      Q.    Isn't it true that you include studies in  
 
25  your analysis that meets only minimal quality  
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 1  standards? 
 
 2      A.    I insist that they meet minimal quality  
 
 3  standards, yes. 
 
 4      Q.    But there's a range of the quality of your  
 
 5  studies and material of the studies included in your  
 
 6  own research, right? 
 
 7      A.    Precisely.  That's why we went through those  
 
 8  particular charts that I had that summarized articles  
 
 9  on the subject, yes.  Absolutely. 
 
10      Q.    There has to be some subjective elements.   
 
11  You're picking and choosing and making decisions on  
 
12  which study to include or exclude from your study; is  
 
13  that right? 
 
14      A.    Well, that wasn't very subjective, what I  
 
15  gave you.  I gave you -- I mean, it's subjective in the  
 
16  sense of defining scientific criteria that allow me to  
 
17  filter through studies.  But it's objective in terms of  
 
18  applying those criteria to the studies that I'm looking  
 
19  at. 
 
20      Q.    Isn't it true, Dr. Hanushek, that there's not  
 
21  a generally-accepted scientific practice about how met  
 
22  analysis or research summary evaluation analysis is  
 
23  conducted? 
 
24      A.    There's not a single one.  There are multiple  
 
25  ideas, and it's partly an issue of conflict where  
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 1  people have different ideas on how to do better  
 
 2  analysis. 
 
 3      Q.    But there's not a generally-accepted  
 
 4  scientific practice in this area; is that right?   
 
 5      A.    There's not a single one.  There are multiple  
 
 6  ones. 
 
 7      Q.    Isn't it true there's some studies that find  
 
 8  a positive relationship between spending and student  
 
 9  achievement?  There are, right? 
 
10      A.    Yes. 
 
11      Q.    And isn't it true that the majority of the  
 
12  studies show positive correlation between spending and  
 
13  student achievement? 
 
14      A.    Yes.  More than half of them do, although,  
 
15  many of them are unreliable, and we have questions  
 
16  because they're statistically insignificant. 
 
17      Q.    But in terms of quantity, though, the  
 
18  majority of them show positive correlation.   
 
19      A.    Well, yes, more than half of them show a  
 
20  positive correlation, although we wouldn't want to make  
 
21  much out of the -- many of them because they're  
 
22  statistically insignificant. 
 
23      Q.    But that's your personal opinion based on how  
 
24  you do your analysis. 
 
25      A.    That's a generally-accepted scientific  
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 1  principle, that you should allow for the fact that  
 
 2  there's a certain randomness in the estimates we have,  
 
 3  and you should incorporate that into your analysis.   
 
 4  It's general principles.   
 
 5      Q.    Dr. Hanushek, did the studies that you looked  
 
 6  at or have looked at, do they show any positive impact  
 
 7  on high school education from sports programs? 
 
 8      A.    I can't think of studies of sports programs  
 
 9  that I've looked at. 
 
10      Q.    Have you looked at any positive impact on  
 
11  education from music programs? 
 
12      A.    There have been no quantitative studies of  
 
13  that that I can think of.  I'm trying to go through,  
 
14  mentally, what's available.  I can't think of any  
 
15  measures of that. 
 
16      Q.    What about positive impact of arts or clubs  
 
17  or co-curricular activities?  Have you looked at any of  
 
18  those? 
 
19      A.    No.  Many of us believe they're important,  
 
20  but they're not subject to scientific analysis, that I  
 
21  know of, of a rigorous kind. 
 
22      Q.    What about vocational programs, can they have  
 
23  a positive impact? 
 
24      A.    I'm sure that they can. 
 
25      Q.    So there's a whole lot of things that can  
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 1  have a positive impact on student achievement in the  
 
 2  context of the school that are not things that you have  
 
 3  not necessarily looked at, right? 
 
 4      A.    Right.  I haven't looked at specific  
 
 5  programs, that's correct.  And there are things that we  
 
 6  often want to have in our schools of varying amounts. 
 
 7      Q.    Isn't it true that you share the opinion that  
 
 8  costing out can be used to inform a legislature? 
 
 9      A.    I am on the skeptical side of that.  People  
 
10  have asked that, and I generally believe that  
 
11  legislatures can have more information rather than  
 
12  less, but I don't think that that's very reliable  
 
13  information. 
 
14      Q.    You have made a statement that they can be  
 
15  used to inform legislatures to some degree.  
 
16      A.    I presume in the sense that lots of things  
 
17  can be used to inform legislatures, costing out studies  
 
18  are one of them.   
 
19      Q.    Have you personally done any costing out  
 
20  study on education? 
 
21      A.    Not of this nature, no. 
 
22      Q.    Is it impossible, in your opinion, to design  
 
23  an effective program and determine its cost,  
 
24  educational program? 
 
25      A.    I'm at a loss to think of what level of  
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 1  generality to respond to that. 
 
 2            We can, obviously, have guesses about things  
 
 3  that work and then, after the fact, evaluate what they  
 
 4  cost.  It's proved to be very difficult to do this in a  
 
 5  very general way for a state or a school district. 
 
 6      Q.    So it's difficult but not impossible.  Is  
 
 7  that fair to say?   
 
 8      A.    Well, lots of things are possible and what  
 
 9  would -- they haven't done enough to give us any  
 
10  reliability of our ability to do that.  So, lots of  
 
11  people make guesses.  It's like, 100 people make a  
 
12  guess of what it would cost to do something and one of  
 
13  them is right.  That's possible that one of them is  
 
14  right.  It doesn't inform the way we make decisions. 
 
15      Q.    But a decisionmaker could reach a judgment or  
 
16  come to a conclusion about education, about programs,  
 
17  and those programs could be costed out, correct, once  
 
18  the decision is made about what to cost out? 
 
19      A.    Well, I'm hesitating to respond because that,  
 
20  in general vernacular, that's fine.  Costing out has  
 
21  been used in a very specialized way in education.  And  
 
22  the way costing out has been used in education, I think  
 
23  is a way that would give a negative response to that  
 
24  question in the specialized way.   
 
25            It's obvious that, after the fact, we can  
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 1  look at how much was spent on a program.  We can see  
 
 2  that it was effective and know how much we spent on  
 
 3  it.  We don't know that that spending will inform what  
 
 4  it would cost to get equal effectiveness in a different  
 
 5  place or a different circumstance, and that's where the  
 
 6  costing out terminology and vernacular comes in. 
 
 7      Q.    With respect to House Bill 2261, do you know  
 
 8  whether it uses a prototypical schools model? 
 
 9      A.    I think that that's the design of how to  
 
10  decide how much money to put in schools.  It's one way  
 
11  to build up to how much you might want to put into  
 
12  schools.  It doesn't necessarily dictate how schools  
 
13  operate. 
 
14      Q.    And do you understand 2261 -- House Bill 2261  
 
15  is something that expects the Legislature to fill in  
 
16  blanks about what numbers it would use in its schools  
 
17  model? 
 
18      A.    I think that it expects the Legislature to  
 
19  develop that evidence and to modify it over time.   
 
20      Q.    If you look at Trial Exhibit 239, please.   
 
21  Let's see if I can grab it for you.  There you go, sir. 
 
22      A.    Thank you. 
 
23      Q.    I put in front of you what's been previously  
 
24  marked as Trial Exhibit 239.  It's Engrossed Substitute  
 
25  House Bill 2261.   
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 1            And if you -- you've reviewed this document;  
 
 2  is that right? 
 
 3      A.    No.  I looked at the report on this, that was  
 
 4  the summary of the bill.  I have not gone through the  
 
 5  actual bill itself. 
 
 6      Q.    Okay.  So you actually haven't read this  
 
 7  document. 
 
 8      A.    That is correct. 
 
 9      Q.    Okay.  You haven't analyzed this document.   
 
10      A.    That is correct. 
 
11      Q.    You haven't reached any judgments on this  
 
12  document. 
 
13      A.    Well, if this document differs from the  
 
14  summary, I haven't.  If it's similar to the summary, I  
 
15  have reached some judgments on it. 
 
16      Q.    How thick was the summary, do you recall? 
 
17      A.    15 pages maybe. 
 
18      Q.    It's a 67-page document; is that right? 
 
19      A.    (Reviewing.)  I'm sure that you've got that  
 
20  correct.  Yes. 
 
21      Q.    If you could please look at page 11,  
 
22  Dr. Hanushek, Section 106, please.  Actually, if you  
 
23  turn over to page 12, and this is talking about various  
 
24  aspects of instructional allocations for common school  
 
25  districts.   
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 1            If you see in the middle of that page --  
 
 2  excuse me, line seven there, it talks about teacher-to- 
 
 3  student ratios, goes on in paragraph three, line 11 to  
 
 4  talk about technical details.  114 goes on to talk  
 
 5  about costs the Legislature deems necessary.  Line 19  
 
 6  and 20 talks about prototypical schools illustrating  
 
 7  the level of resources needed. 
 
 8            Would you agree that there are some numbers  
 
 9  and some blanks that need to be filled into this  
 
10  particular piece of legislation? 
 
11      A.    Of course.  That's what we just discussed, I  
 
12  thought. 
 
13      Q.    And do you think it's possible to fill in  
 
14  those numbers and missing pieces of information? 
 
15      A.    Well, you and I can do it now.  The question  
 
16  is what is the purpose and what is the way we evaluate  
 
17  it.  Of course, this is a way that the Legislature can  
 
18  determine some base level of funding.  It says, in line  
 
19  seven, that nothing in this actual implies that that's  
 
20  how schools actually operate.  So that it is not  
 
21  something that is predictive of outcomes or what you  
 
22  get out of schools.  It's a way of getting to a summary  
 
23  number.  You and I can do that. 
 
24      Q.    Have you reviewed -- strike that.   
 
25            Have you, Dr. Hanushek, reviewed the  
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 1  testimony of Mr. Steve Aos in this matter? 
 
 2      A.    No. 
 
 3      Q.    Do you know who Mr. Steve Aos is? 
 
 4      A.    I believe that he works for the Washington  
 
 5  State Institute for Public Policy -- or policy --  
 
 6  public policy. 
 
 7      Q.    So you don't disagree -- not having reviewed  
 
 8  his testimony, you don't disagree with what Mr. Aos  
 
 9  reported to the Task Force -- Basic Education Finance  
 
10  Task Force, do you? 
 
11      A.    Which particular things do you want me to  
 
12  speak to? 
 
13      Q.    Do you know what Mr. Aos reported to the  
 
14  Basic Education Finance Task Force? 
 
15      A.    Well, I know that there was one analysis that  
 
16  I think was for the Task Force, I'm not sure, that  
 
17  talked about class size, and it talked about a second  
 
18  aspect of schools.  I'm sorry, I'm having a blank.   
 
19            But, as far as I could tell, he also has done  
 
20  a lot of other analyses of schools.  And so I didn't  
 
21  record anything about what he had done that was related  
 
22  to any testimony he gave. 
 
23      Q.    Okay.  So you're not rendering any opinions  
 
24  about Mr. Aos's work in connection with this case? 
 
25      A.    Not directly, because I've not responded -- I  
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 1  don't know what his testimony was. 
 
 2      Q.    Are you familiar with what the Washington  
 
 3  State Institute for Public Policy reported to the Basic  
 
 4  Education Finance Task Force in this state? 
 
 5      A.    You mean the specific items?  No.  If you  
 
 6  want to talk about specific studies, I will tell you  
 
 7  whether I'm familiar with it or not. 
 
 8      Q.    But you don't recall reviewing any particular  
 
 9  materials or information that the Washington State  
 
10  Institute for Public Policy provided to the Basic  
 
11  Education Finance Task Force? 
 
12      A.    Well, let me say I've never looked at the  
 
13  list of materials submitted to the Basic Education Task  
 
14  Force.  I have looked at some of the materials produced  
 
15  by the Washington Institute -- Washington State  
 
16  Institute for Public Policy.  And whether they were  
 
17  submitted or not is something that I don't know.  I  
 
18  don't know the crosswalk between the two. 
 
19      Q.    Do you recall anything in particular that you  
 
20  disagreed with with respect to the Washington State  
 
21  Institute for Public Policy? 
 
22      A.    Well, the one study I saw on class size I  
 
23  thought was improperly costed out.  But, other than  
 
24  that, that's the one thing that stood out in my mind so  
 
25  that it led to an overestimate, in my opinion, of the  
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 1  rate of return to investments in class-size reduction. 
 
 2      Q.    You talked a little bit about class size in  
 
 3  this case, so we're going to get to your PowerPoint in  
 
 4  a minute.   
 
 5            Is teacher-pupil ratio class size? 
 
 6      A.    In some cases it is, and some cases it  
 
 7  isn't.  For studies for individual classrooms, teacher- 
 
 8  pupil ratio at the classroom level is class size.  For  
 
 9  schools it's not because teachers, in general, teach a  
 
10  number -- a different number of hours than students  
 
11  earn in classes. 
 
12      Q.    Dr. Hanushek, if we can take a look at your  
 
13  PowerPoint here, Trial Exhibit 1536, please.   
 
14            And you prepared this PowerPoint; is that  
 
15  right? 
 
16      A.    I did. 
 
17      Q.    And how did you prepare it, sir? 
 
18      A.    I took the data I had from the log files on  
 
19  statistical analyses and put them into charts.  So I  
 
20  took charts that I had from other articles I'd written  
 
21  and old articles.  I looked up a little new data on the  
 
22  Department of Education websites.  And I took some of  
 
23  the materials from the book that we had discussed on  
 
24  school finance and school policy. 
 
25      Q.    So you selected materials from a variety of  
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 1  sources and synthesized them together for this  
 
 2  document? 
 
 3      A.    That is correct. 
 
 4      Q.    And some of that work included taking raw  
 
 5  data and then transmorphing it into some type of  
 
 6  representation? 
 
 7      A.    I'm trying to think of the technical  
 
 8  definition of transmorphing, but --  
 
 9      Q.    Well, use the adjective that works for you.   
 
10      A.    I took some of the -- I'm sorry.  I've lost  
 
11  the question.  What is the end, the predicate of the  
 
12  question? 
 
13      Q.    Let me rephrase.  Let me rephrase the  
 
14  question.   
 
15            You took some of the raw data and you  
 
16  analyzed it and compiled it into some of these charts  
 
17  and graphs; is that right?   
 
18      A.    Raw -- I'm not sure what raw data is.  For  
 
19  the most part, for example, NAEP scores, the data I  
 
20  took were the published data off the website and I put  
 
21  it into a graph from what's on the website, so that --  
 
22      Q.    Let's talk about the websites for a minute.   
 
23            When you clicked on -- you have a couple  
 
24  references to websites.  We'll get to these  
 
25  individually.   
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 1            When you clicked on the website, did it  
 
 2  immediately pull up the graph that you're presenting  
 
 3  here, or did it go to a home page?  Because I'll tell  
 
 4  you it goes to a home page. 
 
 5      A.    Of course it goes to a home page.  That's the  
 
 6  only way I could get to there. 
 
 7      Q.    And could you find this graph anywhere on  
 
 8  those websites, for example, this first graph?  Is that  
 
 9  graph physically on that website anywhere? 
 
10      A.    That graph?  No, because these are the graphs  
 
11  that I produced from the listings of scores for all  
 
12  students on 4th grade reading in 2007 on the NAEP  
 
13  website. 
 
14      Q.    So you took the data you found on the website  
 
15  and then you created this chart; is that right? 
 
16      A.    Produced it in a way that it could easily be  
 
17  seen as opposed to a long list of numbers, yes. 
 
18      Q.    So you took a long list of numbers and put it  
 
19  into some type of useful way that conveys the  
 
20  information that you want to present.   
 
21      A.    Yeah, sure.  It's exactly the same  
 
22  information we discussed at the deposition, that where  
 
23  Washington stands in terms of the nation in terms of  
 
24  NAEP scores. 
 
25      Q.    So this is work product that you prepared for  
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 1  your testimony in this case, right?  This entire  
 
 2  61-page document, correct, sir? 
 
 3      A.    Obviously, if anything I touch is work  
 
 4  product, then this is work product. 
 
 5      Q.    Let's go to page three, which Mr. Munich  
 
 6  referred to as the first substantive slide.   
 
 7            And you created this chart from data that was  
 
 8  found on this website, is that what you're saying? 
 
 9      A.    That is correct. 
 
10      Q.    And at the deposition you mentioned -- we  
 
11  talked about, for example, this chart or this  
 
12  information in the deposition.   
 
13            At the deposition, Dr. Hanushek, did you  
 
14  offer an opinion about NAEP Fourth Grade Reading:  All  
 
15  Students, 2007? 
 
16      A.    No, I gave you, in response to what would be  
 
17  my opinion on where Washington stands.  I gave you a  
 
18  response that said Washington state is, in general,  
 
19  above average on the NAEP scores, and, frankly,  
 
20  expected you to ask the next question about where does  
 
21  it stand on what NAEP scores you are talking about, and  
 
22  was quite surprised at the deposition that there was  
 
23  never a follow-up question. 
 
24      Q.    So, in other words, you give a generic  
 
25  response and you expected a follow-up; is that right? 
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 1      A.    I gave the overall conclusion as I was asked,  
 
 2  and that's precisely what I gave you, and this is just  
 
 3  a picture that fits in the overall conclusion I gave  
 
 4  you. 
 
 5      Q.    Would you agree it's hard to follow up on  
 
 6  NAEP Fourth Grade Reading:  All Students, 2007 when  
 
 7  that information was never conveyed or described in the  
 
 8  deposition? 
 
 9      A.    I don't think I was ever asked about NAEP  
 
10  Fourth Grade Reading:  All Students, 2007.   
 
11            I was asked where did Washington stand -- or  
 
12  what would my opinion be when I said that I would  
 
13  respond to where Washington stands, and I told you very  
 
14  directly that I would look at NAEP scores and I would  
 
15  look -- and I would find and show that Washington  
 
16  students were above average on NAEP scores.   
 
17            That seems to be completely responsive to  
 
18  what you asked, and this is completely in that answer. 
 
19      Q.    Contained within the generic answer, is what  
 
20  you're saying. 
 
21      A.    That's -- you asked my summary.  Obviously,  
 
22  in the deposition we went through each of the things I  
 
23  was going to testify on.  I responded in two  
 
24  sentences.  My testimony could be over in eight  
 
25  minutes, and, obviously, it wasn't going to be over in  
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 1  eight minutes because you would want details on it. 
 
 2      Q.    We had several hours almost a -- do you  
 
 3  recall how many hours the deposition was, sir? 
 
 4      A.    The deposition started at 8:30 and ended at,  
 
 5  I believe, about two o'clock with an hour for lunch and  
 
 6  a couple breaks.  So, hour and a half, 10 -- it was  
 
 7  about four hours. 
 
 8      Q.    Four hours of deposition time? 
 
 9      A.    Yeah. 
 
10      Q.    You had provided -- based on your experience  
 
11  in prior litigation and prior depositions, if you  
 
12  provided this document to opposing counsel, would you  
 
13  expect opposing counsel to ask questions about this  
 
14  document at your deposition? 
 
15      A.    If I provided it, they probably would have. 
 
16      Q.    Let's take a look then at page three, sir.   
 
17  So, this, again, is the document that you created with  
 
18  Washington.   
 
19            And my question to you is, on the left-hand  
 
20  side here on the Y axis, what are those numbers? 
 
21      A.    Those are NAEP scale scores. 
 
22      Q.    And how is a scale score derived? 
 
23      A.    How's it derived?  It's an artifact of the  
 
24  testing program of NAEP. 
 
25      Q.    Testing program? 
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 1      A.    It's -- NAEP produces scale scores and those  
 
 2  are what's produced.  They're average scale scores for  
 
 3  each state. 
 
 4      Q.    With respect to the bar chart on Washington,  
 
 5  do all states have the same demographics and  
 
 6  populations? 
 
 7      A.    Not at all. 
 
 8      Q.    Let's go to the next slide, please.  Page  
 
 9  four of Trial Exhibit 1536.   
 
10            At the deposition Dr. Hanushek, did you  
 
11  render an opinion about NAEP Eighth Grade Reading,  
 
12  2007? 
 
13      A.    I did.  I said that Washington would show  
 
14  that it's above average on the NAEP scores. 
 
15      Q.    Did you talk about 8th grade reading in 2007? 
 
16      A.    Not specifically.  I wasn't asked any  
 
17  questions about what particular NAEP scores I was going  
 
18  to talk about.  But my answer applies to all four of  
 
19  these NAEP charts.  It's accurate for all four of the  
 
20  NAEP charts, and I've just given you the details. 
 
21      Q.    So for the next chart math, 2007 -- NAEP  
 
22  Fourth Grade Math, 2007, the next chart, Eighth Grade  
 
23  Math:  All Students, 2007, same answer, you prepared  
 
24  this information off of a website by taking data,  
 
25  extracting it from the website, putting in some type of  
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 1  format that conveys the representation you want to  
 
 2  convey here? 
 
 3      A.    Absolutely.  I down -- used the NAEP tool to  
 
 4  download it into Excel -- directly into Excel and made  
 
 5  the chart that is produced there.   
 
 6            And in all cases, we find that NAEP  
 
 7  performance of Washington students is above average for  
 
 8  the nation. 
 
 9      Q.    And that downloaded file, what kind -- how  
 
10  big was that file?  You said you took a file off the  
 
11  website. 
 
12      A.    How big is that file? 
 
13      Q.    Yes. 
 
14      A.    It's roughly 51 columns long for -- I mean,  
 
15  51 rows long, and it's got one column for this.  So  
 
16  it's an array of 51 numbers. 
 
17      Q.    Dr. Hanushek, let's look at page seven and  
 
18  eight, the SAT scores.   
 
19            SAT scores weren't discussed in your  
 
20  deposition.  You didn't bring them up at all, did you,  
 
21  sir? 
 
22      A.    I don't think I introduced that topic. 
 
23      Q.    Dr. Hanushek, let's look at page nine,  
 
24  please.  My tables aren't numbered.   
 
25      A.    Could you tell me what the title is? 
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 1      Q.    Yes, sir.  I'm looking at the Bates number in  
 
 2  the upper right-hand corner that ends with 009. 
 
 3      A.    Oh, I'm sorry.  Now I see.  I now see what  
 
 4  you're talking about, yes. 
 
 5      Q.    And so Washington -- again, this is a chart  
 
 6  that you prepared yourself; is that right? 
 
 7      A.    No.  It's a -- well, it's one that I've  
 
 8  copied from the preparation for the book that we had. 
 
 9      Q.    Okay. 
 
10      A.    It's the same -- identical to the one in the  
 
11  book. 
 
12      Q.    In your CV, your Curriculum Vitae, about 23  
 
13  pages of references and articles of things like that;  
 
14  is that right? 
 
15      A.    Yes. 
 
16      Q.    On this chart, page nine, Washington appears  
 
17  sort of in the middle there.   
 
18            Did Washington choose its proficiency level?   
 
19  Did it set its own proficiency point there? 
 
20      A.    Yes. 
 
21      Q.    So Washington set its own standards high.  It  
 
22  set those standards.   
 
23      A.    That was the point I made in the deposition. 
 
24      Q.    Did you look at dropout rates or remediation  
 
25  rates or achievement gap issues, anything like that? 
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 1      A.    I did not. 
 
 2      Q.    Would you agree that there's other indicators  
 
 3  besides the WASL and NAEP that demonstrate student  
 
 4  performance or lack of performance? 
 
 5      A.    I believe that there are other indicators  
 
 6  that might be useful to have, yes. 
 
 7      Q.    With respect to the next couple slides,  
 
 8  Pupil-Teacher Ratios, Average Teacher Salaries, 2007,  
 
 9  did you talk about these items in your deposition, sir? 
 
10      A.    I don't see -- where are you getting Average  
 
11  Teacher Salaries?   
 
12      Q.    Page 11 and 12.   
 
13      A.    Oh, I'm sorry.  That's a different order than  
 
14  you presented it in.  Just one minute, please.   
 
15            Yes, sir.  The question is? 
 
16      Q.    My question is, did you talk about Pupil- 
 
17  Teacher Ratios, 2006, or Average Teacher Salaries,  
 
18  2007?  Did you render opinions about that in your  
 
19  deposition? 
 
20      A.    I believe in the deposition I said that each  
 
21  individual state makes a variety of choices about what  
 
22  resources it uses and how to use them.  And so, this  
 
23  just provides the detail for that. 
 
24      Q.    So you would have expected for me to ask a  
 
25  question after an answer like that, to ask specifically  
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 1  about Pupil-Teacher Ratios, 2006 or Average Teacher  
 
 2  Salaries, 2007? 
 
 3      A.    Not at all.  But in every deposition I've  
 
 4  ever given, people will ask me to follow up of where do  
 
 5  you make -- what do you base that opinion on, and what  
 
 6  information would you use to support that, and I wasn't  
 
 7  asked that. 
 
 8      Q.    That's your recollection with respect to this  
 
 9  issue? 
 
10      A.    That I wasn't asked that?  Yes.  Yes, it is  
 
11  my recollection. 
 
12      Q.    On page 12, sir, you said American Federation  
 
13  of Teachers.   
 
14            That data is not the most reliable; is that  
 
15  right? 
 
16      A.    I did, in deed.   
 
17      Q.    Let's go to page 14, if you could.   
 
18      A.    Could you identify it by the number? 
 
19      Q.    Oh, yeah.  I'm sorry, you don't have the --  
 
20      A.    I have no numbers on mine and they're in a  
 
21  different order than yours. 
 
22      Q.    Fair enough.  I'm looking at U.S. school  
 
23  Resources page here.  It's the one that has 1960, 1980,  
 
24  2000, 2005 across the top axis there.   
 
25      A.    Yes. 
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 1      Q.    Okay.  And if I understood your testimony  
 
 2  correctly, you pulled this information together from  
 
 3  various sources, right, various years, various sources? 
 
 4      A.    Well, it's various years of the same source,  
 
 5  which is the Digest of Education Statistics. 
 
 6      Q.    And would you agree that between 1960 and  
 
 7  2005, and intervening years reflected here, that a lot  
 
 8  has changed in the school system, demographics have  
 
 9  changed, standards have changed?  Would you agree with  
 
10  that? 
 
11      A.    Absolutely, lots of things have changed. 
 
12      Q.    So there's some degree of comparing apples  
 
13  and oranges here; isn't that fair to say? 
 
14      A.    Not at all.  These are comparing resources  
 
15  that are used at different points in time. 
 
16      Q.    But the resource used depends on what kind of  
 
17  demographics you have, what kind of student population  
 
18  you have, what kind of racial breakdown you have.  1960  
 
19  had different racial and school dynamics than today,  
 
20  right? 
 
21      A.    I've never seen an analysis that suggests  
 
22  that the pupil-teacher ratios are determined by the  
 
23  racial composition.   
 
24            It is true that those things are changing in  
 
25  the background so that those might explain some of the  
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 1  test score changes that we saw, but that's why we went  
 
 2  to the individual studies -- statistical studies to try  
 
 3  to take those into account. 
 
 4      Q.    Could you turn to the chart here that has  
 
 5  National Assessment of Education Progress there on that  
 
 6  page, please.   
 
 7            Did you talk about 1970, 1980, 1990 NAEP  
 
 8  scores in your deposition? 
 
 9      A.    I, frankly, don't remember.  I'm sure that I  
 
10  said that over this time period, performance had been  
 
11  largely unchanged, and that's what this graph provides. 
 
12      Q.    If you could turn to the next couple pages,  
 
13  please.  This is the NAEP, age 17.  There's two age 17  
 
14  charts there.   
 
15      A.    Yes. 
 
16      Q.    These charts aren't Washington specific, are  
 
17  they?  They're based on national statistics? 
 
18      A.    Absolutely.  That's what the -- this is in  
 
19  the section of trying to review all of the evidence we  
 
20  have from the nation as a whole and then we go into  
 
21  whether Washington, in fact, looks like the nation as a  
 
22  whole. 
 
23      Q.    If you could turn to the next page, the STAR  
 
24  results.  I believe you said you selected this chart  
 
25  because it helps convey some information you're  
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 1  presenting today.   
 
 2            Is that ballpark about right? 
 
 3      A.    Yes. 
 
 4      Q.    And does this chart assume any additional  
 
 5  resources are provided after the kindergarten years? 
 
 6      A.    Yes, it does. 
 
 7      Q.    You talked about a California class  
 
 8  initiative.   
 
 9            Is that initiative only related to class  
 
10  size? 
 
11      A.    What I mentioned was -- I mean, California  
 
12  has hundreds of initiatives over time, but the one I  
 
13  talked about was class-size reduction. 
 
14      Q.    If you could turn a couple pages back there.   
 
15  You see a couple slides here citing Hanushek (2003).   
 
16            This information was available prior to your  
 
17  deposition; is that right? 
 
18      A.    Absolutely.  That was -- that was actually an  
 
19  article appended to my declaration that I gave earlier  
 
20  in the summary judgment motion. 
 
21      Q.    If you could flip a couple pages to  
 
22  Washington Spending and Achievement.   
 
23            I believe you refer to this as a refined  
 
24  analysis or refined opinion.  Is that a fair  
 
25  assessment? 
 
 
    
                                                                     3184 
 
 1      A.    No. 
 
 2      Q.    How would you describe it? 
 
 3      A.    I would just describe it as progressively  
 
 4  preparing more refined analyses that try to identify  
 
 5  the separate impacts of spending across districts and  
 
 6  achievement across districts. 
 
 7      Q.    If you could turn to the next page there  
 
 8  please.  This is the first in a long series of  
 
 9  multivariate regression analyses, if I understand you  
 
10  correctly.   
 
11      A.    I'm sorry.  The next page is not a  
 
12  multivariate regression analysis.   
 
13      Q.    Oh, I'm sorry.  This is the distribution  
 
14  chart?  How would you describe this chart then? 
 
15      A.    It is just a scatter diagram of where  
 
16  individual districts are in terms of spending and  
 
17  average performance on reading and grade 4. 
 
18      Q.    And if I understood you correctly, to  
 
19  generate this from the data files that you provided, it  
 
20  involves pushing a button; is that right?   
 
21      A.    I'm not sure what pushing a button means.  I  
 
22  have a set of programs that were provided that use the  
 
23  data as input and then produce this graph, yes. 
 
24      Q.    And to use those files, do you need some type  
 
25  of software or particular program? 
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 1      A.    Well, absolutely.  You have -- they're -- the  
 
 2  programs are made in the form that allows you to get  
 
 3  from the raw data to the output that I provided you.   
 
 4  That's -- there's only -- I can't do that by hand.  It  
 
 5  takes the program's data that I used. 
 
 6      Q.    So after you explained how this chart was  
 
 7  generated and what you believe this chart conveys, I  
 
 8  would have to get the program that would allow me to  
 
 9  convert the raw data into some type of chart here.  I  
 
10  would have had to get someone trained or train myself  
 
11  on the program, and then somehow reconstruct or  
 
12  generate the program to be able to generate this chart  
 
13  all in about the last two hours; is that right? 
 
14      A.    No.  You could have looked at the log files  
 
15  that I gave you that went through my analysis and it  
 
16  would have given you all of the results here that are  
 
17  just pictured here.  The log files were -- have been  
 
18  available to you for several months, and they list in  
 
19  regular characters -- you can read it with WordPad and  
 
20  read this information.   
 
21            You would have to know a little bit of basic  
 
22  statistics to read those log files on your own because  
 
23  they are the outputs of statistical programs. 
 
24      Q.    So you have to know what you're looking for  
 
25  in other words. 
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 1      A.    It certainly helps.  It usually helps. 
 
 2      Q.    But you certainly know what you're looking  
 
 3  for, right? 
 
 4      A.    I absolutely know what I'm looking for, and  
 
 5  I'm prepared to even instruct you.  And in the  
 
 6  following two hours, I could, in fact, show you exactly  
 
 7  how to do this or how to extract them from the files  
 
 8  that you've had for several months.  But you have not  
 
 9  asked me to do that.  I'd be willing to do it if you  
 
10  want. 
 
11      Q.    I appreciate that offer at this stage. 
 
12      A.    The simple answer is that if you don't know  
 
13  anything about this area, it's going to be hard to  
 
14  break into it because it requires some scientific  
 
15  knowledge, and that's why I've tried to summarize this  
 
16  in a way that a wider audience can understand it. 
 
17      Q.    Dr. Hanushek, if I provided you with a  
 
18  pickle, a tomato, a bun, a cow, some Ketchup, have I  
 
19  provided you with a hamburger? 
 
20      A.    If you give me the recipe and show me exactly  
 
21  how to do each step, you might have.  But that's not  
 
22  what we're talking about here.  What we're talking  
 
23  about here is that I provide a complete description of  
 
24  the analysis I've done.  I've done no new analysis  
 
25  since I gave you the discs, and all it takes is to know  
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 1  how to read the files or to ask me what are on the  
 
 2  files.  And either one will provide you with exactly  
 
 3  what is in this material. 
 
 4      Q.    In your direct testimony, sir, you said that  
 
 5  this chart summarized information and provides  
 
 6  information so people could understand it; is that  
 
 7  right? 
 
 8      A.    Well, that's what I'm hoping that happens.   
 
 9  I'm not guaranteeing that people will understand it,  
 
10  but I'm hoping that people can understand it. 
 
11      Q.    But by presenting it this way and with your  
 
12  testimony, you're hoping that the people will actually  
 
13  understand what you're talking about.   
 
14      A.    Well, that's presumably why I'm giving the  
 
15  testimony in the first place is so that people could  
 
16  understand this. 
 
17      Q.    And the same is true for the balance of these  
 
18  charts as well; is that right? 
 
19      A.    Absolutely. 
 
20      Q.    If you turn to the next slide, sir, with the  
 
21  line here. 
 
22      A.    Could you give me a right-hand number?  I've  
 
23  lost the order of where you are. 
 
24      Q.    I'm at WASL Reading and Spending, Grade 4  
 
25  controlling for student characteristics. 
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 1      A.    Yes. 
 
 2      Q.    There's a slight positive incline in this  
 
 3  chart, right? 
 
 4      A.    There is. 
 
 5            MR. EMCH:  Okay.  I think that's all the  
 
 6  questions I have.  Thank you very much.   
 
 7            THE COURT:  Mr. Emch, thank you.   
 
 8                And, Mr. Munich, redirect examination?   
 
 9            MR. MUNICH:  Yes, Your Honor.  Thank you. 
 
10            THE COURT:  And we do need to conclude by  
 
11  4:00. 
 
12            MR. MUNICH:  Certainly, Your Honor. 
 
13            THE COURT:  I have a few questions of my own. 
 
14            MR. MUNICH:  Okay.  I'll make this very brief  
 
15  then, Your Honor. 
 
16                   REDIRECT EXAMINATION 
 
17  BY MR. MUNICH: 
 
18      Q.    Dr. Hanushek, Mr. Emch asked you about when  
 
19  you were retained in this matter.  And it was -- goes  
 
20  back to, what, 2007; is that right? 
 
21      A.    2007. 
 
22      Q.    And you mentioned an affidavit that you did  
 
23  for this matter, is that right, early on? 
 
24      A.    That is correct. 
 
25      Q.    Let me put on the Elmo here what's been  
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 1  marked as Trial Exhibit 1509.   
 
 2            Do you recognize that as the affidavit that  
 
 3  you completed? 
 
 4      A.    It looks like it. 
 
 5      Q.    And the date of that is shown as 18th of May,  
 
 6  2007.  Does that seem right to you? 
 
 7      A.    Yes.  That's where we got into the -- the  
 
 8  agreement I had was in June.  It was backdated,  
 
 9  essentially, to May 1 because I had done the work on  
 
10  this affidavit. 
 
11      Q.    And did you -- were there attachments to that  
 
12  affidavit? 
 
13      A.    I'm pretty sure that -- that some of the  
 
14  basic articles, like Hanushek (2003) in these charts  
 
15  were attached to that.   
 
16      Q.    In light of the time, we won't belabor this.   
 
17            But what's marked as Trial Exhibit 15 --  
 
18  Respondent's Trial Exhibit 1510, the Failure of Input- 
 
19  Based Schooling Policies by Eric A. Hanushek, is that  
 
20  one of the attachments?   
 
21      A.    That is correct. 
 
22      Q.    And just a couple points here.  On page, it  
 
23  looks like, 15 in the upper right, there's a table  
 
24  four.   
 
25            Do you see that? 
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 1      A.    Yes, I do. 
 
 2      Q.    Is that one of the very same tables that you  
 
 3  included in today's -- in your exhibit that we marked  
 
 4  earlier? 
 
 5      A.    Well, that actually puts two tables that I  
 
 6  presented together, one on teacher-pupil ratios and  
 
 7  showing the effect of bad studies, and the other on  
 
 8  spending per pupil.  I had those separated, but it's  
 
 9  exactly the same tables. 
 
10      Q.    And turning back further, page 17, table  
 
11  five, is that exactly the same table as the one you  
 
12  shared with the court earlier today? 
 
13      A.    Precisely. 
 
14      Q.    And can we put up another here.  This is  
 
15  Exhibit 1511.   
 
16            Is that another -- excuse me.  Is that  
 
17  another attachment to your affidavit? 
 
18      A.    Yes.  This looks like earlier NAEP scores  
 
19  because this was a 2007 presentation and the 2007 NAEP  
 
20  scores weren't available. 
 
21      Q.    Okay.  Were you asked about any of these  
 
22  materials at your deposition? 
 
23      A.    I was not asked -- specifically asked about  
 
24  any of them. 
 
25      Q.    At your deposition -- well, you're aware that  
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 1  disclosures were made to petitioners in this case about  
 
 2  what your opinions would be? 
 
 3      A.    Yes. 
 
 4      Q.    And were you shown those disclosures at your  
 
 5  deposition? 
 
 6      A.    I was shown some of them, but not all.  I was  
 
 7  shown, in particular, the list of what my testimony  
 
 8  would cover, and we went over, in great detail, each  
 
 9  and every item of my potential testimony as disclosed. 
 
10      Q.    So, Mr. Emch went down each one of those  
 
11  points that were set out in your disclosure and asked  
 
12  you about them; is that right? 
 
13      A.    Yes, sir.  He asked me by number, each line  
 
14  of that disclosure, and what my opinion would be. 
 
15      Q.    At the deposition, you mentioned earlier  
 
16  your -- the files that you had provided back in the  
 
17  spring, the CDs, that we were just talking about here,  
 
18  the data files and the results.   
 
19      A.    Yes. 
 
20      Q.    And I think you said that you could -- if you  
 
21  had been asked, you could have shown Mr. Emch how to  
 
22  read those files? 
 
23      A.    I could have done that at the deposition.   
 
24  That would have been --  
 
25      Q.    Were you asked at the deposition? 
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 1      A.    No. 
 
 2      Q.    Mr. Emch asked you about teachers and  
 
 3  insuring and providing high quality teachers.   
 
 4            Is it your opinion that to provide high  
 
 5  quality and effective teachers that that necessarily  
 
 6  entails additional resources into the system? 
 
 7      A.    It doesn't necessarily need more money.  It  
 
 8  needs better systems to identify and retain good  
 
 9  teachers and not to keep poor teachers.   
 
10            MR. MUNICH:  That's all I have, Your Honor. 
 
11            THE COURT:  Thank you, Mr. Munich.   
 
12                Mr. Emch? 
 
13                   RECROSS-EXAMINATION 
 
14  BY MR. EMCH:   
 
15      Q.    When I asked you at your deposition why you  
 
16  hadn't created the -- what turned out to be the 61-page  
 
17  exhibit, what was the reason you gave?  Do you recall? 
 
18      A.    I presume it was that I didn't have time to  
 
19  put that into order. 
 
20      Q.    Question: -- I'm going to read from your  
 
21  deposition, sir, page 162 line 21, "Why haven't you  
 
22  created those already?  Answer:  Because I've had other  
 
23  things to do."   
 
24            Is that an accurate recitation?   
 
25      A.    I think that sounds exactly like what I  
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 1  said.  I, actually, have a lot of things to do. 
 
 2            MR. EMCH:  Thank you, sir. 
 
 3            MR. MUNICH:  Your Honor, I would just offer  
 
 4  Trial Exhibits 1509, 1510, and 1511.  These are the  
 
 5  affidavit materials, and I re-offer, of course, 1536,  
 
 6  which are the charts based on Dr. Hanushek's analysis. 
 
 7            THE COURT:  All right.  1509, 1510, and 1511;  
 
 8  is that correct?   
 
 9            MR. MUNICH:  Yes, Your Honor. 
 
10            THE COURT:  Any objection?   
 
11            MR. EMCH:  I'm sorry, Your Honor.  Can I take  
 
12  those again in order?   
 
13            THE COURT:  1509, 1510, 1511. 
 
14            MR. EMCH:  We had hearsay objections to those  
 
15  exhibits, Your Honor. 
 
16            MR. MUNICH:  Your Honor, they're not being  
 
17  used for the truth.  They're being offered to show that  
 
18  these materials -- some of these materials that they're  
 
19  complaining they never saw before were given back in  
 
20  2007. 
 
21            MR. EMCH:  Your Honor, if it's not offered  
 
22  for the truth of the matter asserted, I would have no  
 
23  further objection. 
 
24            THE COURT:  1509, 1510, and 1511 are admitted  
 
25  for purposes of showing prior disclosure. 
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 1                    EXHIBITS ADMITTED 
 
 2            THE COURT:  1536 is reserved.  We'll have  
 
 3  discussion on that tomorrow. 
 
 4                 EXAMINATION BY THE COURT 
 
 5      Q.    All right, Dr. Hanushek.  I will try to be  
 
 6  very brief.  I'm going to try to focus you on some of  
 
 7  the pages in 1536.  Hopefully, we can identify which  
 
 8  ones.   
 
 9            I have listed on page 14 an exhibit which is  
 
10  headed U.S. School Resources -- 
 
11      A.    Yes, sir. 
 
12      Q.    -- 1960 to 2005.   
 
13      A.    Yes, sir. 
 
14      Q.    Are you familiar with this information?  In  
 
15  other words, spending per pupil, in particular with  
 
16  respect to the State of Washington? 
 
17      A.    I am.  I do not have the precise numbers. 
 
18      Q.    Do you have any understanding that, adjusted  
 
19  for inflation, for approximately the last 30 years  
 
20  there's been no increase with respect to the state  
 
21  contribution for basic education, or do you have any  
 
22  understanding?   
 
23      A.    There is -- if that's stated as a factual  
 
24  statement, it disagrees with what I have in the back of  
 
25  my mind -- 
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 1      Q.    Right.   
 
 2      A.    -- because --  
 
 3      Q.    It's not a factual statement.  It's an  
 
 4  opinion statement.   
 
 5      A.    Oh, I'm sorry. 
 
 6      Q.    It --  
 
 7      A.    Washington state's funding, as I've looked at  
 
 8  it, has fallen relative to the nation as a whole, but  
 
 9  it has increased in real terms by a fair amount over  
 
10  that time period.  So it's not that the spending has  
 
11  been constant.  But it hasn't grown as rapidly as this  
 
12  chart shows on the bottom.  That means that Washington  
 
13  state has, as a state, fallen lower down in the  
 
14  rankings of how much you spent on schools.   
 
15            Now, I personally wouldn't think that that's  
 
16  too bad if you can keep high achievement and spend  
 
17  less.  That's exactly what everybody would want to do.   
 
18  But that's -- that's a separate issue. 
 
19      Q.    When you said Washington state funding has  
 
20  increased, are you referring to the total amount spent  
 
21  per pupil, or are you looking at the state  
 
22  contribution? 
 
23      A.    I was looking at the total amount per pupil,  
 
24  sir. 
 
25      Q.    From all sources.   
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 1      A.    From all sources.  Because I've been looking  
 
 2  at expenditures, and, for that, the source is not a  
 
 3  relevant matter. 
 
 4      Q.    Page 21 is the chart which is Percentage  
 
 5  Distribution of Estimates of Real Resources on Student  
 
 6  Performance. 
 
 7      A.    This is --  
 
 8      Q.    There is your --  
 
 9      A.    Yes.  Yes, sir. 
 
10      Q.    All right.  And you have a statistically  
 
11  significant positive, statistically negative, and  
 
12  statistically insignificant.   
 
13            How are you characterizing something as  
 
14  positive.  Is this based on NAEP scores? 
 
15      A.    I'm sorry.  We didn't really explain this  
 
16  well enough.   
 
17            What's behind this is a series of  
 
18  multivariate regression analyses which relate scores of  
 
19  a different -- there are cross-studies in different  
 
20  states and so forth that relate some measure of student  
 
21  achievement to family background and other things and  
 
22  the particular resource.  I'm looking at the teacher- 
 
23  pupil ratio ones. 
 
24      Q.    Yes.   
 
25      A.    What is positive is the coefficient on how  
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 1  teacher-pupil ratio effects achievement.  So that in  
 
 2  this regression analysis, we get an equation out that  
 
 3  says that, for each change of one unit in the teacher- 
 
 4  pupil ratio, we expect that coefficient change in  
 
 5  achievement.  And that's what I'm recording.   
 
 6            So this says a positive number indicates that  
 
 7  a higher teacher-pupil ratio is expected to give higher  
 
 8  achievement to students.  A negative number, on the  
 
 9  other hand, says, that a greater teacher-pupil ratio  
 
10  would be expected by the equation we estimate to lower  
 
11  achievement.   
 
12            And so we always expect a positive  
 
13  coefficient, and we would, by normal conventional  
 
14  thought, expect that these are all statistically  
 
15  significant and all positive.  And the surprise that we  
 
16  have had over a long period of time is that we don't  
 
17  see that.  We don't see that, what we expect from the  
 
18  conventional wisdom. 
 
19      Q.    But how is achievement measured? 
 
20      A.    Achievement is measured in this collection --  
 
21  if we're looking at the summary statement of 79  
 
22  studies, it's measured differently in each of those  
 
23  studies.   
 
24            It depends upon the particular sample of  
 
25  students, where they got their achievement data and so  
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 1  forth.  It is invariably, in these studies, measured by  
 
 2  a measure of standardized achievement tests.  So it  
 
 3  would be math or reading in some particular grade  
 
 4  level.  But it is the particular -- the specific test  
 
 5  would differ.  None of these are WASL tests.  But all  
 
 6  of them are tests that have similarities and  
 
 7  commonalities to the WASL test. 
 
 8      Q.    So when you said none of them are WASL, even  
 
 9  estimate within a single state, I take it one of those  
 
10  states was not likely Washington? 
 
11      A.    Well, all of these studies were done and  
 
12  published before 1995.  The WASL came in later in the  
 
13  '90s so it couldn't be WASL.  I don't have the specific  
 
14  list, but I think that the answer is that none of these  
 
15  are Washington because, historically, Washington has  
 
16  not had data to support this kind of analysis.  It's  
 
17  getting close to where we can have it to support some  
 
18  of these analyses, but it didn't historically. 
 
19      Q.    Page 41.  And I'm trying to understand this  
 
20  chart.  It would structural --  
 
21      A.    Can you give me the title, please?   
 
22      Q.    I'm sorry.  I apologize.  WASL Reading Growth  
 
23  and Spending, 2004.  
 
24      A.    Okay.  We're on the same chart.  Thank you. 
 
25      Q.    So at the horizontal axis, we have  
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 1  instructional dollars per pupil adjusted for pupil  
 
 2  characteristics.   
 
 3      A.    Right. 
 
 4      Q.    And I've got zero to 20,000.   
 
 5      A.    Right. 
 
 6      Q.    Why does this cluster run zero? 
 
 7      A.    Zero thinks that -- we've essentially  
 
 8  adjusted everything to the average spending for the  
 
 9  state.  So these -- all the numbers on the horizontal  
 
10  axises -- axis are deviations above the average  
 
11  spending for this state --  
 
12      Q.    Okay.   
 
13      A.    -- for districts.   
 
14      Q.    So zero is average. 
 
15      A.    Yes, sir. 
 
16      Q.    So is it actually 20,000 above average? 
 
17      A.    Yes. 
 
18      Q.    $20,000 above average? 
 
19      A.    Yes.  Adjusted for other characteristics. 
 
20      Q.    Okay.  And then the same for the vertical  
 
21  axis, zero is average? 
 
22      A.    Yes. 
 
23      Q.    Okay. 
 
24      A.    Yes. 
 
25      Q.    Now I understand.   
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 1      A.    Yes.  I'm sorry we didn't go into that in  
 
 2  more detail. 
 
 3      Q.    Okay.   
 
 4      A.    All of this is to standardize for where  
 
 5  students started out in grade 3, what their performance  
 
 6  was in grade 3, and the characteristics of the schools  
 
 7  and the kids in the schools.  And so that's why the  
 
 8  scales are adjusted.  But they're all put so that we  
 
 9  can just plot in one dimension this multivariate  
 
10  picture. 
 
11      Q.    What are instructional dollars? 
 
12      A.    Instructional dollars are, basically,  
 
13  everything except transportation, capital equipment,  
 
14  food services, and --  
 
15      Q.    So is it administrative and teaching  
 
16  salaries? 
 
17      A.    Yes.  Yes.  And books and other things, but  
 
18  it doesn't include the buildings and transportation and  
 
19  other things.   
 
20            And then these are also -- I want to remind  
 
21  you, Your Honor, that we have eliminated all the  
 
22  special education spending, too, so that we can just  
 
23  look at the regular education of students and their  
 
24  spending. 
 
25      Q.    Right.  So if I understand this chart is  
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 1  actually -- these are districts, correct? 
 
 2      A.    That is correct. 
 
 3      Q.    So there are districts that are spending 10,  
 
 4  15 and $20,000 more than average just in instructional  
 
 5  dollars? 
 
 6      A.    Yes, Your Honor. 
 
 7      Q.    Page 53.  That is the Abbott? 
 
 8      A.    Yes.   
 
 9      Q.    So this is New Jersey and National NAEP  
 
10  Trends for Black Students.   
 
11      A.    Right. 
 
12      Q.    And this is just the 31 Abbott districts,  
 
13  correct? 
 
14      A.    No.  
 
15      Q.    That's not. 
 
16      A.    That's the problem with this graph is that  
 
17  the court order applied to 31 districts, but this is  
 
18  all Black students in the state.  Now --  
 
19      Q.    Oh.   
 
20      A.    -- if half of the Black students in the state  
 
21  reside in those 31 districts.  So this is the ones that  
 
22  we know, Newark, New Jersey City, Camden, and so forth,  
 
23  the large ones, and they have half of the Black  
 
24  students.  But the answer is diluted some because it  
 
25  also includes Black students in non-Abbott districts. 
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 1      Q.    Wouldn't it be somewhat telling or  
 
 2  informational if you compared students, whether White  
 
 3  or Black -- but let's just take Black students.  Black  
 
 4  students in an Abbott district in terms of a NAEP  
 
 5  trend, and a Black student in a non-Abbott district. 
 
 6      A.    It would be perfect if we could do that.  The  
 
 7  problem is that we don't have NAEP scores by individual  
 
 8  districts.  As Mr. Emch pointed out, the NAEP is for  
 
 9  the whole state.   
 
10            There have been a couple studies that have  
 
11  used the state level, New Jersey data.  The problem  
 
12  with that is you can't compare it to anything else in  
 
13  the nation.   
 
14            But looking at the state level New Jersey  
 
15  data and comparing Abbott districts to similar  
 
16  non-Abbott districts, they have made some judgments.   
 
17  And the most rigorous of these studies, in fact, found  
 
18  that the Abbott district performance was exactly the  
 
19  same, were indistinguishable statistically from  
 
20  non-Abbott districts on the state tests in New Jersey. 
 
21      Q.    But we don't have those statistics here.   
 
22      A.    We don't have those here because that relied  
 
23  upon a very detailed analysis that was a University of  
 
24  Michigan Ph.D. thesis where a person spent enormous  
 
25  amounts of time putting together a separate database. 
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 1            THE COURT:  Mr. Munich, do you have follow up  
 
 2  to my questions? 
 
 3            MR. MUNICH:  No, Your Honor. 
 
 4            THE COURT:  All right.  Mr. Emch?   
 
 5            MR. EMCH:  Your Honor, just a few quick  
 
 6  questions. 
 
 7               FURTHER RECROSS-EXAMINATION 
 
 8  BY MR. EMCH:   
 
 9      Q.    Dr. Hanushek, on this chart that His Honor's  
 
10  had you take a look at, this green scatter shot here.   
 
11      A.    You have to identify in more detail because  
 
12  there's several of those. 
 
13      Q.    Okay.  Lots a charts here.  It's page 41. 
 
14      A.    This is the Reading Growth and Spending,  
 
15  Grade 4. 
 
16      Q.    Correct.   
 
17      A.    Yes. 
 
18      Q.    And I think I'm a little confused here.  I'm  
 
19  just looking at this for the first time today.   
 
20            You mentioned about a baseline or an  
 
21  average.  That zero there, what is that an average of?   
 
22  Average of what?  Does that include basic ed spending  
 
23  or local levies or --  
 
24      A.    It includes everything that are instructional  
 
25  expenditures.  It's not revenues by source, but it's  
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 1  expenditures. 
 
 2      Q.    So it would include Gates grants, and ASB  
 
 3  funds, and that type of thing? 
 
 4      A.    It would include anything -- any revenue  
 
 5  source that went into instructional expenditures per  
 
 6  pupil. 
 
 7      Q.    And if you could quickly look at page 53.   
 
 8  This is the line chart that Your Honor was asking you  
 
 9  questions about.   
 
10            And for all these charts with respect to the  
 
11  other states, is there a line that would show what  
 
12  would have happened if the increase in money had not  
 
13  been provided? 
 
14      A.    That's what we're trying to get at.  That's  
 
15  why we have the national average as the best estimate  
 
16  of what would happen if it hadn't been providing, is  
 
17  what happened in states that didn't get the money. 
 
18      Q.    But not in that particular state.   
 
19      A.    That's precisely the best estimate that we  
 
20  have of what would have happened if the money hadn't  
 
21  been provided.  That's why this comparison is done. 
 
22      Q.    In this particular chart, there's a gap,  
 
23  obviously, between the red line and the black line,  
 
24  right? 
 
25      A.    Absolutely.  That's what I testified to. 
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 1            MR. EMCH:  Thank you.   
 
 2            THE COURT:  Mr. Munich, your witness. 
 
 3            MR. MUNICH:  Nothing, Your Honor.   
 
 4            THE COURT:  Are you asking him to be  
 
 5  excused?   
 
 6            THE DEFENDANT:  Yes, Your Honor. 
 
 7            THE COURT:  Any objection?   
 
 8            MR. EMCH:  No objection, Your Honor. 
 
 9            THE COURT:  Dr. Hanushek, thank you for your  
 
10  patience today and for your testimony.  You may step  
 
11  down.  You are excused. 
 
12            Cindie, we can go off the record.       
 
13            (Proceedings adjourned.) 
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